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(Please note that Paper No. 13 was mailed out on September 16, 
before expiration of the full six month term.) 

On July 21, 2003, applicant filed an "Amendment 
After Final" with a petition for one month's extension of 
time . 

Contrary to what is stated in the "Notice of 
Abandonment", applicant filed no reply on August 19, 2003, but 
did file by fax a copy of the Reply file July 21, 2003. 

On September 22, 2003, Applicant filed a Request for 
Continued Examination (RCE) Transmittal, along with certain 
other papers, as well as a petition for an additional 
extension of time, and the requisite fees. September 22, 
2003, was a Monday, whereby the filing was timely to avoid 
abandonment of the present application. 

REMARKS 

As indicate above, the Notice of Abandonment makes 
no sense to applicants. It was mailed before expiration of 
the full six-month term. 

At any rate, applicant timely field a reply to the 
Final Rejection but never received any written feedback from 
the PTO. However, during a telephone conference with Examiner 
Mines on August 19, 2 003, applicant was informed that the 
amendment after final action had not been received by Examiner 
Hines . Accordingly, a duplicate copy was faxed to Examiner 
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In re of Appln. No. 09/763,415 



Hines with evidence (copy of post card receipt) of the timely 
filing of such Reply after final action on July 21, 2003. 

Regardless, the Notice of Abandonment is prima, facie 
incorrect because the statutory term is six months, and an 
application cannot become retroactively abandoned to an 
earlier date until the full six month term has expired. Paper 
No. 13 was clearly premature, and the present application has 
not been abandoned. 

Accordingly, applicant requests that such Notice of 
Abandonment be vacated. 



Respectfully submitted, 

BROWDY AND NEIMARK, P.L.L.C. 
Attorneys for Applicant (s) 




Registration No. 20,520 

SN: jaa 

Telephone No. : (202) 628-5197 
Facsimile No. : (202) 737-3528 

G : \BN\C\cohn\f ish4 \pto\vacate ABN . doc 
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Please find below and/or attached an Office communication concerning this application or proceedin; 
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PTO-90C (Rev. 07-01) 



Notl&^^j^pandonm nt 



Application No. 

09/763.415 



Examiner 
Ja-Na Mines 



Applicant(s) 
FISH. FALK 



Art Unit 
1645 



" Th MAILING DATE of this c mmunlcatlon appears nthec versheot with th correspondence address- 

This application is abandoned in view of: 

1 . S Applicanrs failure to timely file a proper reply to the Office letter mailed on 19 August 2003 . ^ 

(a) ^ A reply was received on 19 August 2003 (with a Certificate of Mailing or Transmission dated 19 August 2003 ). which is after 

the expiration of the period for reply (including a total extension of time of 4 month(s)) which expired on 20 July 2003 . 

(b) □ A proposed reply was received on , but it does not constitute a proper reply under 37 CFR 1.1 13 (a) to the final rejection. 

(A proper reply under 37 CFR 1 .1 13 to a final rejection consists only of: (1 ) a timely filed amendment which places the 
application in condition for allowance; (2) a timely filed Notice of Appeal (with appeal fee); or (3) a timely filed Request for 
Continued Examinaton (RCE) in compliance with 37 CFR 1.114). 

(c) □ A reply was received on ' but it does not constitute a proper reply, or a bona fide attempt at a proper reply, to the non- 

final rejection. See 37 CFR 1 .85(a) and 1 .1 1 1 . (See explanation in box 7 below). 

(d) □ No reply has been received. 

2. □ Applicant's failure to timely pay the required issue fee and publication fee, if applicable, within the statutory period of three months 

from the mailing date of the Notice of Allowance (PTOL-85). 

(a) □ The issue fee and publication fee. if applicable; was received on (with a Certificate of Mailing or Transmission dated 

_^ ), which is after the expiration of the statutory period for payment of the issue fee (and publication fee) set in the Notice of 

Allowance (PTOL-85). 

(b) □ The submitted fee of $_ 



. is insufficient. A balance of $ is due. 



The issue fee required by 37 CFR 1 .18 is $ . The publication fee, if required by 37 CFR 1 .18(d), is $_ 

(c) □ The issue fee and publication fee. if applicable, has not been received. 



3.n Applicant's failure to timely file corrected drawings as required by, and within the three-month period set in, the Notice of 
Allowability {PTO-37). 

(a) □ Proposed corrected drawings were received on _ 

after the expiration of the period for reply. 

(b) □ No corrected drawings have been received. 



. (with a Certificate of Mailing or Transmission dated . 



.), which is 



4. □ The letter of express abandonment which is signed by the attorney or agent of record, the assignee of the entire interest, or all of 

the applicants. 

5. □ The letter of express abandonment which is signed by an attorney or agent (acting in a representative capacity under 37 CFR 
1 .34(a)) upon the filing of a continuing application. 



I continuing application 

6. □ The decision by the Board of Patent Appeals and Interference rendered on and because the period for seeking court 

of the decision has expired and there are no allowed claims. 



review 



7. □ The reason(s) below: 



Petitions to revive under 37 CFR 1.137(a) or (b). or requests to withdraw the holding of abandonment under 37 CFR 1 .181. should be promptly filed to 
minimize any negative effects on patent tenn. h h y 



U.S. Patent and Trademark Office 
PTOL-1432 (Rev. 04-01) 



Notice of Abandonment 



Part of Paper No. 13 



